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The issue presented by this appeal 1s whether an author who posts an article on
myspace.com can state a cause of action for invasion of privacy and/or intentional
infliction of emotional distress against a person who submits that article to a newspaper
for republication. The trial court concluded not and sustained the demurrer to
appellants’ complaint without leave to amend.

Appellants contend the republication constituted a public disclosure of private
facts that were not of legitimate public concern and thus was an invasion of privaéy.
Appellants note that the republication included the author’s last name whereas the
myspace.com posting did not. Appellants further argue that the person who submitted
the article to the newspaper did so with the intent of punishing appellants and thus they
have a claim for intentional infliction of emotional distress.

As discussed in the published portion of this opinion, the trial court properly
sustained the demurrer without leave to amend to appellants’ invasion of privacy cause
of action. The facts contained in the article were not private. Rather, once posted on
myspace.com, this article was available to anyone with internet access. As discussed in
the nonpublished portion, the trial court should have overruled the demurrer to the
intentional infliction of emotional distress cause of action. Under the circumstances
here, a jury should determine whether the alleged conduct was outrageous.

Accordingly, the judgment will be affirmed in part and reversed in part.

BACKGROUND
Since the appeal is from the sustaining of a demurrer without leave to amend, the
facts are derived from the complaint. This court must give the complaint a reasonable
interpretation and assume the truth of all material facts properly pleaded. (Aubry v. Tri-
Ciry Hospital Dist. (1992) 2 Cal.4th 962, 966-967.) However, contentions, deductions

or conclusions of law will not be accepted as true. (/d. at p. 967.)
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Following a visit to her hometown of Coalinga, appellant, Cynthia Moreno,
wrote “An ode to Coalinga” (Odc) and posted it in her online journal on myspace.com,
The Ode opens with “the older I get, the more | realize how much 1 despise Coalinga”
and then proceeds to make a number of extremely negative comments about Coalinga
and its inhabitants. Six days later, Cynthia! removed the Ode from her journal. At the
time, Cynthia was attending the University of California at Berkeley. However,
Cynthia’s parents, appellants David and Maria Moreno, and Cynthia’s sister, appellant
Araceli Moreno. were living in Coalinga.

Respondent, Roger Campbell, was the principal of Coalinga High School and an
employee of respondent, Coalinga-Huron Unified School District.2 The day after
Cynthia removed the Ode from her online journal, appellants learned that Campbell had
submitted the Ode to the local newspaper. the Coalinga Record, by giving the Ode to his
friend, Pamela Pond. Pond was the editor of the Coalinga Record.

The Ode was published in the Letters to the Editor section of the Coalinga
Record. The Ode was atiributed to Cynthia, using her full name. Cynthia had not stated
her last name in her online journal,

The community reacted violently to the publication of the Ode. Appellants
received death threats and a shot was fired at the family home, forcing the family to
move out of Coalinga. Due to severe losses, David closed the 20-year-old family
business.

Based on the publication of the Ode, appellants filed the underlying complaint

alleging causes of action for invasion of privacy and intentional infliction of emotional

! For purposes of clarity, the appellants will be referred to by their first names.
No disrespect is intended.

2 Appellants’ request that this court take judicial notice that Roger Campbell is the

principal of Coalinga High School is granted.



distress. In addition to respondents, appellants named Lee Enterprises, Inc., Lee
Enterprises Newspapers, Inc., and Hanford Sentinel, Inc., the publishers of the Coalinga
Record, as defendants. However, these publisher defendants were dismissed following
their motion to strike the complaint as a SLAPP suit (strategic lawsuits against public
participation) pursuant to Code of Civil Procedure section 425.16. Appellants

abandoned their appeal from this judgment.

DISCUSSION
1. Appellants did not state a cause of action for invasion of privacy.

The right to privacy tort was recognized in 1890 based on the trend in tort law (o
extend protection to “‘the right of determining, ordinarily, to what extent [a person’s]
thoughts, sentiments, and emotions shall be communicated to others.”” (Hill v. National
Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 23.) In other words, the tort protects “a
‘right “to be let alone.””” (/bid.) In 1972, the right to privacy was added to the
California Constitution by initiative. (Jd. at p. 15.)

To state a claim for violation of the constitutional right of privacy, a party must
establish (1) a legally protected privacy interest; (2) a reasonable expectation of privacy
under the circumstances; and (3) a serious invasion of the privacy interest.
(International Federation of Professional and Technical Engineers, Local 21, AFL-CIO
v. Superior Court (2007) 42 Cal.4th 319, 338.) Four distinct kinds of activities have
been found to violate this privacy protection and give rise to tort liability. These
activities are: (1) intrusion into private matters; (2) public disclosure of private facts;
(3) publicity placing a person in a false light; and (4) misappropriation of a person’s
name or likeness. Each of these four categories indentifies a distinct interest associated
with an individual’s control of the process or products of his or her personal life. (Hill

v. National Collegiate Athletic Assn., supra, 7 Cal.4th at p. 24.) However, to prevail on



an invasion of privacy claim, the plaintiff must have conducted himself or herself in a
manner consistent with an actual expectation of privacy. (/d. at p. 26.)

Here, the allegations involve a public disclosure of private facts. The elements
of this tort are: ‘(1) public disclosure (2) of a private fact (3) which would be offensive
and objcctionable to the reasonable person and (4) which is not of legitimate public
concern.” (Shulman v. Group W Productions, Inc. (1998) 18 Cal.4th 200, 214.) The

absence of any one of these elements is a complete bar to liability. (/d. at pp. 214-215.)

a. Having been published on myspace.com, the Ode was not private.

As noted above, a crucial ingredient of the applicable invasion of privacy cause
of action is a public disclosure of private facts. A matter that is already public or that
has previously become part of the public domain is not private. (Sipple v. Chronicle
Publishing Co. (1984) 154 Cal.App.3d 1040, 1047.)

Here, Cynthia publicized her opinions about Coalinga by posting the Ode on
myspace.com, a hugely popular internet site. Cynthia’s affirmative act made her article
available to any person with a computer and thus opened it to the public eye. Under
these circumstances. no reasonable person would have had an cxpectation of privacy
regarding the published material.

As pointed out by appellants, to be a private fact, the expectation of privacy need
not be absolute. (Sanders v. American Broadcasting Companies (1999) 20 Cal.4th 907,
915.) Private is not equivalent to sccret. (M.G. v. Time Warner, Inc. (2001) 89
Cal.App.4th 623, 632.) “[T]he claim of a right of privacy is not ‘*‘so much one of total
secrecy as it is of the right to define one’s circle of intimacy -- to choose who shall see
bencath the quotidian mask.”™ Information disclosed to a few pcople may remain

private.” (/bid., fns. omitted.) Nevertheless, the fact that C ynthia expected a limited



audience does not change the above analvsis. By posting the article on mysbace.com,
Cynthia opened the article to the public at large. Her potential audience was vast.

That Cynthia removed the Ode from her online journal after six days is also of no
consequence. The publication was not so obscure or transient that it was not accessed
by others. (Cf. DVD Copy Control Assn. v. Bunner (2004) 116 Cal.App.4th 241, 251))
The only place that Campbell could have obtained a copy of the Ode was from the
internet, either directly or indirectly.

Finally, Cynthia’s last name was not a private fact. Although her online journal
only used the name “Cynthia,” it is clear that her 1dentity was readily ascertainable from
her MySpace page. Campbell was able to attribute the article to her from the internet
source. There i1s no allegation that Campbell obtained Cynthia’s identification from a
private source. In fact, Cynthia’s MySpace page included her picture. Thus, Cynthia’s
identity as the author of the Ode was public. In disclosing Cynthia’s last name,
Campbell was merely giving further publicity to already public information. Such
disclosure does not provide a basis for the tort. (Sipple v. Chronicle Publishing Co.,
supra, 154 Cal.App.3d at p. 1048.)

b. The other members of Cynthia’s family do not have an independent cause of
action for invasion of privacy.

Based on the direct damages they allegedly incurred due to publication of the
Ode, Cynthia’s parents, David and Maria, and Cynthia’s sister, Araceli, argue that they
have standing to sue for invasion of privacy. However, because the publication of the
Ode was not an invasion of Cynthia’s privacy, these appellants cannot state a claim
based on the same alleged invasion.

Moreover, the right of privacy is purely personal. It cannot be asserted by
anyone other than the person whose privacy has been invaded. (Hendrickson v.

California Newpapers, Inc. (1975) 48 Cal.App.3d 59, 62.) Thus, even if Cynthia did
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have an invasion of privacy claim, David, Maria and Araceli would not have standing.
The Coalinga Record did not identify David, Maria and Araceli when it published the
Ode. Their invasion of privacy claim is primarily based on their relationship to Cynthia
and the community reaction to Cynthia’s opinions, not on respondents’ conduct directed
toward them. (Miller v. National Broadcasting Co. (1986) 187 Cal.App.3d 1463,
1489.)3

In sum, because the Ode was not private, appellants’ claim is precluded under
California privacy tort law.4 Accordingly, the trial court properly sustained the

demurrer to the invasion of privacy cause of action.

2. A jury must determine whether respondents’ conduct was sufficiently extreme and
outrageous to result in liability for intentional infliction of emotional distress.’

*“The clements of a causc of action for intentional infliction of emotional distress
are (1) outrageous conduct by the defendant, (2) intention to cause or reckless disregard
of the probability of causing emotional distress, (3) severe emotional suffering, and (4)
actual and proximate causation of the emotional distress.” (Molko v. Holy Spirit Assn.
(1988) 46 Cal.3d 1092, 1120.)

To be outrageous, conduct must be so extreme that it exceeds all bounds of that

usually tolerated in a civilized community. (Davidson v. City of Westminster (1982) 32

3 David, Maria and Araceli rely on Vescovo v. New Way Enterprises, Lid. (1976)
60 Cal.App.3d 582. Howecver, this casc is distinguishable. In Vescovo, the right of privacy was
uphcld bascd on facts showing that the defendant’s conduct in publishing a derogatory ad about
the teenaged plaintiff’s mother that included the plaintiff*s address caused direct and personal
physical intrusions on that plaintiff’s own solitude in her own home. (/d. atp. 588.)

4 Whether the publication of the Ode infringed on any tederal copyright

protection the Ode may have had (17 U.S.C. § 101 et scq.) is not before this court and we
cxpress no opinion on that issuc.

*

Scc footnote on page |, anie.



Cal.3d 197, 209.) However, conduct that might not otherwise be considered extreme
and outrageous may be found to be so if a (1) defendant abuses a relation or position
that gives him power to damage the plaintiff’s interest; (2) knows the plaintiff is
susceptible to injuries through mental distress; or (3) acts intentionally or unreasonably
with the recognition that the acts are likely to result in illness through mental distress.
(Molko v. Holy Spirit Assn., supra, 46 Cal.3d at p. 1122))

It is for the court to determine in the first instance whether the defendant’s
conduct may reasonably be regarded as so extreme and outrageous as to permit
recovery. (Fuentes v. Perez (1977) 66 Cal.App.3d 163, 172.) In making this
determination, the court employs an objective standard applied to the actual conduct,
i.e., how reasonable people might view it, excluding from that category those who are
either overly sensitive or callous. (Fowler v. Varian Associates, Inc. (1987) 196
Cal.App.3d 34, 45; Miller v. National Broadcasting Co., supra, 187 Cal.App.3d at
p. 1487.) But, “‘[w]here reasonable men may differ, it is for the jury, subject to the
control of the court, to determine whether, in the particular case, the conduct has been
sufficiently extreme and outrageous to result in liability.”” (Alcorn v. Anbro
Engineering, Inc. (1970) 2 Cal.3d 493, 499.) Here, the trial court concluded that
Campbell’s conduct did not meet the standard of outrageousness necessary to constitute
a cause of action for intentional infliction of emotional distress as a matter of law.

In stating their claim for intentional infliction of emotional distress, appellants
alleged that Campbell submitted the Ode to the Coalinga Record, knowing he did not
have permission to do so. Appellants further alleged that Campbell engaged in this act
to punish appellants for the contents of the Ode and intended to cause them emotional
distress. Appellants contend that this conduct was extreme and outrageous, especially

in light of Campbell’s position as Araceli’s principal.



Since this appeal is from the sustaining of a demurrer without leave to amend,
this court must assume the truth of appellants’ allegations against Campbell. Based on
these allegations, we conclude that reasonable people may differ on whether Campbell’s
actions were extreme and outrageous. Accordingly, it is for a jury to make this
determination. Thus, the trial court erred in sustaining the demurrer to the intentional

infliction of emotional distress cause of action.

3. Leave to amend the invasion of privacy cause of action was properly denied.

Appellants argue the trial court abused its discretion in denying leave to amend
the invasion of privacy cause of action. As a general rule, it is an abuse of discretion to
sustain a demurrer without leave to amend if there is a reasonable possibility the defect
in the complaint could be cured by amendment. (City of Arascadero v. Merrill, Lynch,
Pierce, Fenner & Smith, Inc. (1998) 68 Cal.App.4th 445, 459.) Nevertheless, the
burden is on appellants to show in what manner the complaint can be amended and how
such amendments will change its legal effect. (Careaic & Co. v. Security Pacific
Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1388.)

Appellants argue they should be granted leave to amend their complaint to more
fully develop their conspiracy theory, i.e., that Campbell conspired with the newspaper
to publish the Ode. and to allege a claim for misappropriation. These proposed
amendments pertain to the invasion of privacy tort.

Conspiracy is not a cause of action. Rather, it is a legal doctrine that imposes
liability on persons who, although not actually committing a tort, share a common plan
or design in the tort’s perpetration with the immediate tortfeasors. (Applied Equipment
Corp. v. Linton Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 510-511.) A coconspirator
effectively adopts as his or her own the torts of other coconspirators within the ambit of

the conspiracy. (/d. atp. 511.) Accordingly, “tort liability arising from conspiracy
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presupposes that the coconspirator is legally capable of committing the tort, i.e., that he
or she owes a duty to plaintiff recognized by law and is potentially subject to liability
for breach of that duty.” (/bid.) In other words, one cannot be liable under the
conspiracy doctrine if his or her coconspirator is not subject to liability for the alleged
tort.

Here, Campbell’s alleged coconspirators, the publishers of the Coalinga Record,
were dismissed from the action under the anti-SLAPP statute. (Code Civ. Proc.,

§ 425.16.) To dismiss the action on that ground, i.e., as a SLAPP, the trial court was
required to conclude that (1) those defendants published the Ode in furtherance of their
right of free speech in connection with a public issue and (2) appellants had not stated
and substantiated a legally sufficient claim against those defendants. (Cf. Ciry of Cotati
v. Cashman (2002) 29 Cal.4th 69, 76.)

Appellants filed an appeal from this judgment but thereafter abandoned it. Thus
that judgment of dismissal stands and those defendants are not subject to Liability for the
alleged invasion of privacy cause of action. (Cf. /n re Mathew C. (1993) 6 Cal.4th 386,
393.) Since the publishers of the Coalinga Record are not subject to liability for
republishing the Ode, Campbell cannot be bootstrapped into tort liability by the plea of
conspiracy. (Cf. Weinbaum v. Goldfarb, Whitman & Cohen (1996) 46 Cal.App.4th
1310, 1317.)

Amending the complaint to include a cause of action for misappropriation of
Cynthia’s name would also be futile. This claim is another form of invasion of privacy.
Thus to state such a claim, appellants must establish Cynthia had a reasonable
expectation of privacy under the circumstances. (Jnternational Federation of
Professional and Technical Engineers, Local 21, AFL-CIO v. Superior Court, supra, 42

Cal.4th at p. 338.) As discussed above, no such reasonable expectation of privacy
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existed. Accordingly, leave to amend the invasion of privacy cause of action was

properly denied.

DISPOSITION
The portion of the judgment sustaining the demurrer to the intentional infliction
of emotional distress cause of action is reversed. In all other respects, the judgment is
affirmed. The matter is remanded for further proceedings. The parties shall bear their

own costs on appeal.
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